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ABSTRAK 

 

       Perceraian non-litigasi, atau perceraian di bawah tangan, merupakan suatu bentuk 

pembubaran perkawinan yang dilakukan di luar jalur resmi Pengadilan Agama. Proses 

ini bertentangan dengan hukum positif yang berlaku di Indonesia. Dalam praktiknya, 

perceraian semacam ini sering terjadi, terutama di kalangan pasangan yang menikah 

secara siri atau di bawah tangan. Hal ini menimbulkan berbagai implikasi hukum yang 

kompleks, terutama terkait status perceraian di mata negara dan hak asuh anak setelah 

perceraian. 

       Penelitian ini bertujuan untuk mengidentifikasi faktor-faktor yang menyebabkan 

tingginya angka perceraian di bawah tangan serta menganalisis dampaknya terhadap hak 

asuh anak. Lokasi penelitian dipilih di Desa Nyalindung, Kabupaten Cianjur, Jawa 

Barat. Metode yang digunakan adalah penelitian kualitatif dengan pendekatan yuridis 

empiris. Pengumpulan data dilakukan melalui wawancara, observasi lapangan, dan 

penelusuran dokumentasi, yang kemudian dianalisis secara deskriptif analitis. 

       Hasil analisis menunjukkan bahwa faktor utama yang mendorong perceraian di 

bawah tangan adalah rendahnya literasi hukum masyarakat, tekanan ekonomi, dan 

konflik domestik yang tidak kunjung selesai. Dampak negatif dari perceraian ini adalah 

ketidakpastian posisi hukum anak terkait hak asuh, serta hilangnya perlindungan hukum 

bagi anak akibat tidak adanya putusan hukum yang sah dari Pengadilan Agama. Oleh 

karena itu, penting untuk memperkuat pendidikan dan pemahaman hukum di 

masyarakat agar hak-hak anak setelah perceraian dapat terjamin dengan baik. 

 

Kata Kunci: Nikah Sirri, Perceraian Dibawah Tangan, Hak Asuh Anak. 
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ABSTRACT 

 

       Non-litigation or unregistered divorce is identified as a form of marriage 

dissolution conducted outside the mechanisms of the Religious Court hearings, a 

procedure that essentially contradicts the mandates of positive law in Indonesia. 

Realities on the ground indicate that such marital dissolutions occur relatively 

frequently within society, with a dominant tendency among couples whose marriages 

were also conducted under unregistered (siri) or custom-based unions. This concrete 

situation ultimately leads to a sequence of complex legal implications, particularly 

regarding the clarity of the divorce status in the eyes of the state, as well as child 

custody and upbringing post-divorce. 

       This study was deliberately initiated to identify the triggering variables behind 

the prevalence of unregistered divorces, while simultaneously analyzing their impact 

on child custody, utilizing a research locus in Nyalindung Village, Cianjur Regency, 

West Java. In examining this phenomenon, a qualitative research method utilizing a 

juridical-empirical approach was selected to guide the study. The data collection 

process relied on instruments of interviews, field observations, and documentation 

tracking, which were subsequently processed using descriptive-analytical techniques. 

       Based on the data analysis, it is concluded that the primary factors stimulating 

unregistered divorces include low public legal literacy, economic pressures, and 

unresolved domestic conflicts. The negative impact of this model of divorce culminates 

in legal uncertainty regarding the child’s position in terms of custody, as well as the 

loss of legal protection guarantees for the child due to the absence of a legally binding 

decree or decision from the Religious Court institution. Therefore, strengthening legal 

education and awareness for the general public has become an absolute urgency to 

ensure that the fulfillment of children’s rights post-divorce can be properly 

safeguarded. 

Keywords: Secret Marriage, Underhand Divorce, Child Custody. 

 

 

  



xiv 

 

DAFTAR ISI 

 

AKIBAT PERCERAIAN NIKAH DIBAWAH TANGAN ATAU SIRRI DAN 

PENGARUHNYA TERHADAP HAK ASUH ANAK DI DESA NYALINDUNG, 

KABUPATEN CIANJUR, JAWA BARAT .................................................................... i 

HALAMAN PENGESAHAN ........................................................................................... ii 

HALAMAN PENGUJIAN ................................................................................................ iii 

PERNYATAAN ................................................................................................................ vi 

HALAMAN MOTTO DAN PERSEMBAHAN ............................................................... v 

KATA PENGANTAR ....................................................................................................... vi 

ABSTRAK ......................................................................................................................... ix 

ABSTRAC ........................................................................................................................... xi 

DAFTAR ISI ..................................................................................................................... xii 

BAB I PENDAHULUAN .................................................................................................. 1 

A. Latar Belakang ....................................................................................................... 1 

B. Rumusan Masalah .................................................................................................. 8 

C. Tujuan .................................................................................................................... 8 

D. Manfaat .................................................................................................................. 8 

E. Metode Penelitian .................................................................................................. 9 

F. Jenis dan Metode Pendekatan Penelitian .............................................................. 10 

G. Jenis dan Pengumpulan Data ................................................................................ 11 

H. Spesifikasi Penelitian ............................................................................................ 13 

I. Penyajian Data ...................................................................................................... 13 

J. Analisis Data ......................................................................................................... 14 

K. Sistematika Penelitian ........................................................................................... 14 

BAB II TINJAUAN PUSTAKA ...................................................................................... 17 

A. Tujuan Umum Perkawinan ................................................................................... 17 

1. Definisi Perkawinan Dalam Perspektif Hukum di Indonesia ......................... 17 

2. Pengertian Perkawinan Sah Menurut Regulasi di Indonesia .......................... 18 

3. Pernikahan Sah Menurut Hukum .................................................................... 19 

B. Tinjauan Umum Pernikahan Sirri ......................................................................... 24 

1. Definisi Pernikahan Sirri ................................................................................. 24 



xv 

 

2. Pernikahan Sirri Menurut Ketentuan Yang Berlaku di Indonesia .................. 26 

3. Faktor yang Melatarbelakangi Nikah Sirri ..................................................... 31 

4. Dampak Perkawinan Sirri ............................................................................... 35 

5. Istbat Nikah Sebagai Instrumen Nikah Sirri ................................................... 35 

6. Persyaratan dan Prosedur Ajukan Itsbat Nikah .............................................. 38 

C. Perceraian .............................................................................................................. 40 

1. Pengertian dan Syarat Sah Perceraian yang Berlaku di Indonesia ................. 40 

2. Perceraian Dlam Perkawinan Sirri .................................................................. 45 

3. Perceraian Dalam Sirri Menurut Hukum ........................................................ 48 

4. Rukun dan Syarat Perceraian Nikah Siri ........................................................ 49 

5. Dampak Perceraian Perkawinan Sirri ............................................................. 51 

6. Tujuan Perceraian ........................................................................................... 52 

D. Hak Asuh Anak Dalam Perceraian ....................................................................... 53 

1. Pengertian dan Ruang Lingkup Hak Asuh Anak Sesuai Dengan Peraturan di 

Indonesia ......................................................................................................... 53 

2. Hak Asuh Anak Pasca Perceraian Sah ............................................................ 58 

3. Hak Asuh Anak Pasca Putusnya Perkawinan Sirri ......................................... 60 

BAB III HASIL PENELITIAN DAN PEMBAHASAN .................................................. 63 

A. Upaya Penyelesaian Perceraian Nikah Dibawah Tangan ..................................... 63 

B. Akibat Perceraian Nikah Dibawah Tangan Terhadap Pengasuh Anak ................ 69 

BAB VI PENUTUP .......................................................................................................... 76 

A. KESIMPULAN ..................................................................................................... 76 

B. SARAN ................................................................................................................. 78 

DAFTAR PUSTAKA ....................................................................................................... 79 


